CONFLICT OF LAWS--EurrABLE CONVERSIN.-Testatrix died resident of Ohio and owner of Indiana real estate. By her will she gave a life estate in the Indiana property to her husband with directions for the land to be sold upon his death and the proceeds divided equally between her brother and sister. The brother and sister predeceased both the testatrix and her husband. Plaintiffs claim title to the real estate as heirs of the brother and sister. Defendants claim title as devisees of the husband who was testatrix's sole heir and residuary legatee. Held, for plaintiffs. Duckwall v,. Lease (Ind. App. 1939) , 20 N. E. (2d) 204.
A will devising personalty is governed by the law of the domicile of the testator.
1
A will devising realty is governed by the law of the situs of the realty. 2 The effect of the will if governed by the law of Ohio, the testatrix's domicil, was to devise personalty since by Ohio law a legacy to a brother or sister who predeceased the testator will not lapse 3 and their heirs would take the proceeds of the real estate. The law of Indiana is that a legacy to a brother or sister lapses if the brother or sister dies before the testator. 4 If this applies the bequest to the brother and sister lapsed and the testatrix's husband took the land either as sole heir or residuary legatee. The court applied the law of Ohio reasoning as follows: 1. Indiana has the right to decide whether a will concerning real estate in Indiana converts property to personalty by its own laws. 5 2. Equitable conversion rests upon the proposition that in the absence of intervening rights the testatrix's intention, so far as it affects the beneficiaries, will control. Its purpose is to carry out the intention of the testatrix so far as that can be done within the rules of law.0 3. The intention of the testatrix was for the beneficiaries to receive only the proceeds of land, personalty.7 4. To carry out this intention equitable conversion will be invoked and the property treated as personalty.
Both Ohio and Indiana have lapsed legacy statutes. 8 The purpose of such statutes is to supply a presumed intention of the testator in the absence of actual intention appearing in the will. Since the testatrix in the principal case expressed no intention as to whether the heirs of her brother and sister should take if these beneficiaries predeceased her9 the intention must be derived from the lapsed legacy law of either Indiana or Ohio. The character of property, whether realty or personalty, is to be determined by the law of the place where it is situated.lO The property in question was situated in Indiana. By Indiana law a right to the proceeds of land to be sold at the termination of a life estate is an interest in land.13 The will in the principal case disposed of realty by directing it to be Eold regardless of whether or not it worked an equitable conversion.
1 2 As to the operative effect of a will, and the rights of the parties thereunder, its construction as to the disposition of real estate or the creation of any interest therein is governed by the law of the place where the property is situated.
1 3
The doctrine of comity must yield to the positive law of the land. Hence the foreign law must give way when in conflict with the statutes of the forum.
14 The forum can give It would therefore seem to follow that the presumed intention must be supplied by the Indiana lapsed legacy law. By it the bequest to the brother and sister lapsed and the husband as residuary legatee or sole heir took the real estate as real estate, there being no equitable conversion.
To apply the doctrine of equitable conversion to this will is not in accordance with Indiana law.1 6 It can be invoked only by reference to the Ohio law of lapsed legacies under which the bequest of the proceeds would not lapse and the heirs of the beneficiaries would take the proceeds of the sale of the real estate. The court applied equitable conversion to give effect to the testatrix's intention. But any intention to pass personalty to the heirs of the brother and sister must be implied and it can be implied only under the Ohio lapsed legacy law. The court refers to Ohio law to justify a reference to Ohio law. The propriety of any reference to Ohio law is questionable in the light of the authorities.17
The decision stated in summary appears to be: To determine the character of an interest in Indiana real estate the intention implied by a foreign law to a testator of a foreign will is given effect although not in accord with Indiana law. Thus stated we have a new proposition of conflict of laws without cited or known precedent.18 Such a conclusion hardly follows from the propositions in the decision whereas the opposite result can easily be reached and supported logically.
R. B. W.
CONSTITUTIONAL LAW-FREEDOM OF SPEECH AND PRESS-MUNICIPAL ORDI-
NANcES RESTRICTING DISTRIBUTION OF PRINTED MATrER.-Ordinances were passed in three cities prohibiting the distribution of handbills and other similar printed matter in the streets. A fourth city prohibited canvassing, soliciting, and the distribution of circulars from house to house without first having secured a permit from the Chief of Police, in whose discretion such permit was to be issued. In each of the first three cities, petitioners were convicted of distributing handbills and leaflets to pedestrians on the street, and in the fourth, petitioner was convicted of canvassing and soliciting money contributions without a permit. Held, convictions reversed, for all these ordinances are void, as applied to petitioners' conduct, as being in violation of the Fourteenth 15 Smith v. Bell (1832), 6 Pet. U. S. 68; Blatt v. Blatt (1926) , 79 Colo. 57, 243 Pac. 1099, 57 A. L. R. 221 where it is said, "All the authorities that speak on the subject declare that the laws of the state where the testator lived at the time he made his will will not, in the courts of another state, where the will is probated, be controlling or conclusive or be followed in so far as it concerns the intention of the testator or as bearing on the effect and operation of the will, if it is contrary to the public policy or the statutes of the state where the will is probated." THOMPSON, CONSTRUCTION OF WILLS (1928), § 48 and cases cited.
16 Burns Ind. Stat. Ann. (1933) , § 7-417, "Foreign wills-Filing and recording in Indiana-Effect.-Such will . . . shall have the same effect as if it had been originally admitted to probate and recorded in this state."; § 7-709, lapsed legacy statute. 18 Cf. Clarke's Appeal, 70 Conn. 195, 483, 39 At] . 155.
